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DETAILED ACTION 

Amendments made December 4, 2006 have been entered. 
Claims 1-14 and 16-21 are pending. 

Specification 

The objection to the specification has been withdrawn in light of applicant's 
amendments made December 4, 2006. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 
The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 1-14 and 16-21 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. The added material, in claims 1 and 
16, that is not supported by the original disclosure is as follows: providing a plurality of 
uncooked materials... grinding the uncooked materials. Although the specification, as 
originally filled, has support for cooking the ground materials, the specification does not 
have support for uncooked materials. Applicant states that the term "uncooked 
materials" is supported because the specification teaches of cooking the materials, 
however, because a food is later cooked does not mean that it was raw prior to the 
recited cooking step. 

Note: The previous 112 second paragraph rejection of claims 4 and 14 has been 
withdrawn in light of applicant's amendments filed December 4, 2006. 
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Claim Rejections - 35 (JSC § 102 



The 102(b) rejection of claims 1-5, 7, and 14 as being anticipated by Rockland et 
al. (US 4124727) has been withdrawn in light of applicant's amendments filed 
December 4, 2006. 



The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

The rejection of claims 6, 8, and 9 over Rockland in view of Igoe (Dictionary of 
Food Ingredients) has been withdrawn in light of applicant's amendments made 
December 4, 2006. 

The rejection of claim 10 over Rockland further in view of Oplinger et al. 
(Alternative Field Crops Manual) has been withdrawn in light of applicant's amendments 
made December 4, 2006. 

The rejection of claim 1 1 over Rockland in view of Duke (Coix lacryma-jobi L.) 
has been withdrawn in light of applicant's amendments made December 4, 2006. 

The rejection of claims 12 and 13 over Rockland in view of Murray (Rice bran 
may lower cholesterol) has been withdrawn in light of applicant's amendments made 
December 4, 2006. 

The rejection of claim 21 over Rockland in view of Sadel, further in view of Igoe 
(Dictionary of Food Ingredients) has been withdrawn in light of applicant's amendments 
made December 4, 2006. 

Claims 1-14 and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rockland et al. (US 4124727) in view of the combination of Kon et al. (US 



Rockland et al. (Rockland) teaches of an extruded reconstituted grain product 
manufactured by reconstituting a ground material, wherein the ground material 
comprises a plurality of grains including wheat, oat, rice, and barley and legumes 
including soybeans, having various respective cooking requirements. Rockland teaches 



Claim Rejections - 35 USC § 103 
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that texture modifiers, such as emulsifiers (i.e. gum) can be added to the composition. 
Refer specifically to Abstract, Column 2 lines 56-60, Column 4 lines 55-66, Column 6 
lines 1 1-21 and 46-55, and Column 7 lines 14-20. In Example 2, Rockland teaches the 
grains of the ground material, with the exclusion of the rice, (i.e. wheat flour) is between 
1-50% by weight of the ground material and that the rice is about 25% weight of the 
ground material. Rockland, Examples 1 and 2 and Column 4 lines 55-65, teaches of 
grounding the legumes to a mesh size of around 100 mesh and utilizing rice flour (i.e. 
ground rice). Note: As demonstrated by Ingredients101, rice flour has a particle size of 
50-100 mesh. Thus, Rockland teaches of grinding the grains to a particle size within 
the recited range. Rockland, Column 5 lines 22-41 , teaches that the ground material is 
mixed, combined with water, extruded, and formed into a desired final shape. 
Rockland, Column 5 lines 60-65, teaches that the formed product is then dehydrated by 
frying. 

Rockland, however, is silent to the product as dehydrated without frying, such as 
drying at 45-50C for 3-4 hours as recited in claim 1 , to the ground material as uncooked 
as recited in claim 1, and to the optional limitations as recited in claims 8-13 and 21. 
Regarding the product as dehydrated without frying, such as drying at 45-50C for 3-4 
hours as recited in claim 1 , Kon teaches that legume chips, such as the one taught by 
Rockland, can by dehydrated by frying, or by partial dehydration from exposure to heat 
and then frying, or by dehydration without frying. Kon teaches the benefits of only 
drying (i.e. and not frying) the chip is that a lower fat food product is produced. Refer 
specifically to Column 3 lines 40-48. It would have been obvious to one of ordinary skill 
in the art at the time the invention was made to produce the extruded legume chip 
product as taught by Rockland with drying as the dehydration step in view of Kon. One 
would have been motivated to do so in order to produce a product which was lower in 
fat. Lazarus teaches of an extruded chip product that is dehydrated by drying 
equipment or by laying out at room temperature until the desired moisture content is 
achieved (Abstract and Column 4 lines 23-40). It would have been further obvious to 
one of ordinary skill in the art at the time the invention was made to dry the extruded 
chip product as taught by Rockland at a specific temperature and for an amount of time 
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depending on the equipment available, the length of time available for drying, and the 
desired moisture content of the final food product. Furthermore, claim 1 is directed to a 
product and applicant is reminded, "Even though product-by-process claims are limited 
by and defined by the process, determination of patentability is based on the product 
itself. The patentability of a product does not depend on its method of production. If the 
product in the product-by-process claim is the same as or obvious from a product of the 
prior art, the claim is unpatentable even though the prior product was made by a 
different process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 
1985). "The lack of physical description in a product-by-process claim makes 
determination of the patentability of the claim more difficult, since in spite of the fact that 
the claim may recite only process limitations, it is the patentability of the product claimed 
and not of the recited process steps which must be established. We are therefore of the 
opinion that when the prior art discloses a product which reasonably appears to be 
either identical with or only slightly different than a product claimed in a product-by- 
process claim, a rejection based alternatively on either section 102 or section 103 of the 
statute is eminently fair and acceptable. As a practical matter, the Patent Office is not 
equipped to manufacture products by the myriad of processes put before it and then 
obtain prior art products and make physical comparisons therewith." In re Brown, 459 
F.2d 531, 535, 173 USPQ 685, 688 (CCPA 1972). Thus, absent any clear and/or 
convincing arguments to the contrary, the references anticipate the limitation of drying 
the extruded product. 

Regarding the optional limitations as recited in claims 8-1 3 and 21 . Due to the 
optional limitations recited in claim 4, the inclusion of 17.5% barley in the reconstituted 
product (the current option) recited in dependent claim 8 is not a required limitation, and 
thus claim 8 is also included in the rejection. Claims 9-13 and 21 are also optional 
limitations which are rejected for the same reasons that claim 8 is rejected. 

Regarding the ground material as uncooked as recited in claim 21, Rockland 
teaches of first cooking the material before grinding. Applicant is reminded, "Even 
though product-by-process claims are limited by and defined by the process, 
determination of patentability is based on the product itself. The patentability of a 
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product does not depend on its method of production. If the product in the product-by- 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process." In re 
Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985). One of ordinary skill 
in the art at the time the invention was made would expect a product which was formed 
from cooked ground material or uncooked ground material, which was then extruded, 
dried, and cooked to result in a similar end product absent any clear or convincing 
arguments to the contrary. 

Claims 16-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rockland in view Sadel, Jr. et al. (US 4778690). The references and rejection are 
incorporated herein and as cited in the office action mailed September 1, 2006. 

Regarding the additional limitation, of grinding uncooked material, as added by 
applicant's amendments made December 4, 2006, Rockland teaches that the ground 
material is cooked prior to grinding. It was known in the art to grind cooked and/or 
uncooked grains depending on the intended use of the resulting ground paste and the 
ingredients to be ground. To ground either cooked or uncooked ingredients in the 
method as taught by Rockland would not involved an inventive step or contribute a 
patentable distinction to the claims. 

Claim 20 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rockland in view of Sadel as applied to claims 16-19 above, and further in view of Igoe 
(Dictionary of Food Ingredients). The references and rejection are incorporated herein 
and as cited in the office action mailed September 1, 2006. 

Response to Arguments 

Applicants arguments have been considered but are moot in view of the new 
ground(s) of rejection, as necessitated by applicant's amendments made December 4, 
2006. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kelly Mahafkey whose telephone number is (571) 272- 
2739. The examiner can normally be reached on Monday through Friday 8am-4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner 
Art Unit 1761 
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